CHAPTER 2 .}t -V
The Legal Environment
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A1 Apart Trom the specific legislatibng relating 1o the insurance
business, there are other laws, which have a bearinz on the
‘nsurance business, both life and non-Jjfe These laws lay down
the validity of contracts, the avenues for settlement of disputes
between the contracting parties and so on. These are

tal The Indian Contracts Act alfecting the insurance
contracts as I'lﬂrl'.'“ iy coniracts \L‘i[h ”“rrm:dln—ics

(b) The Indian Stamp Act requinn

g the stamping of policies,
documents and receipts

(¢ The Exchange Control Regulations of the Reserve Bank
ol India as well as the Foreign Exchange Management

Act, dealing with the movement of moneys across the
boundanes of the country

(4} The Workmen's Compensation Act, Industrial Disputes
Act, Shops and Establishments Act., etc.. dealing with
Issues relating to the management of staff

(¢) The Consumer Protection Act, 1986. which provides
policyholders easy methods (o get redress in case of
deficiencies in service,

MOTOR VEHICLES ACT ~

= The Motor Vehicles Act was passed in 1939, Chapter VIII o1
this Act, which was brought into force from 1" Ju|j:’. 1946,
provides that no motor vehicle can be used in a pub]mlplnre
unless there is in force, in relation to that vehicle, a pnl!r:y l':'lf
insurance issued by an authorised insurer. This policy is
reqquired to cover the insured’s hability in r:sr_:-ect of dcnlhl or
bodily injury of certain persons (c.g., third parties, fm-p;;:pg
passengers, paid dnvers, etc.) and damage to property ol tihir
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parties. The limits of lability required to be covered are als
prescribed in the Act

This Act was amended in 1956, to pﬂ"\'ldf for the fUﬂﬁllll{lIﬂll
of m._mﬂ Accidents Claims Tribunals (MACT) by the ""-“‘:
Governments. The object of this amendment was If” CNNUIT
speedy settlement of ¢ aims of persons involved in Moto
Vehicle accidents. The procedure adopted by these Tribunals
s simple and fast, the Court fee s nominay and hence the
procedure is not expensive. Yet, there is delay in the settlement
of cases in the MACTSs, mmnly perhaps, because of the Luge
volumes of cases

The Motor Vehicle Actof 1939 has been amended and replaced
by the Moto: Vehicles Act, 1988. The changes brought about
by the new Act are as folluws.

(a) Under Section 140, the negligence of the owner o Hser
of the motor vehicle 1+ ne longer relevant to decide the
question of hability. The claimants are not req nred o
plead and establish (hat the death or perimanent
disablement, in respect of which the claim has been made
was due 1o any wrengtul act, neglect or default of the
owner, or owners, of the veh cle or vehicles concerned
or any other person. This conzept s known as No Foul,
Lty Even if the victim has contributed fully o
partially to the happening of the accident, that fact 1s noy
10 be taken into account o defeat the lability of the
Motonst or 1o reduce the amount of dl"tlitj;t:?i

(b) The amount of vompensation payable is restricted 1o
R$.50,000/- 1n the case of death and Rs.250001-
case of permanent disablement Permane
18 defined as any injury or

n the
nt Disablemen:
Injuries involving -

(1) permanent privation of (he Sight of either eye o
the hearing of either tar, or privation of any mieme
or joint; or

(1) destruction or PErManeut inmpairing of the POMW 1S
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of any member or joint; or

(1)) permanent disfiguration of the head o1 face

The right to claim compensation on the basis of No Fault
Liabality 1s 1n addition to any other nght that the victim
may have under any other provisions of 1k Act or any
other law for the ime being in force. In oth :r words, the
victim can also proceed against the wron; -doer on the
basis of negligence under the law of Tort.

()

¥

AND RUN ACCIDENTS

A Hit and Run accident 1s whc:ﬁ'ﬁc identity of the motor
vehicle or motor vehicles involved in the accident cannot be.
established, despite reasonable efforts. Section 163 of the Act
provides that the Central Government may estiblish a fund
known as the Solatium Fund to be utilised for paying
compensation in respect of death or gnevous hurt to persons
resulting from Hit and Run accidents.

It 1s provided that gnevous hurt shall have the s ime meaning
as in the Indian Penal Code. According to Section 320 of the
indian Penal Code the following kinds of hurt are designated

as grievous
(1) Emasculation

(11) Permanent privation of the vision of eithe eye.
(1ii) Permanent pnivation of the heaning of either car.
(1v) Privauon of any member or joint.

(v) Destruction or permanent umpairing of th: parts of any
member or joint.

(vi) Permanent aisfiguration of the hezd or face.
(vi1) Fracture or dislocation of a bone or tootk.
(viti)Any hurt whick endangers life or which causes the

sufferer to be in severe bodily pain or unable to follow
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his ordinary pursuits, dunng the space of twenty days.

| ble for death claims is fixed a
h Thi:g{nﬁp:::.;l::l:cfxs of "‘gnevous hurt' Rs 12,500 This
Ez:hjcc[ to the condition that if any compensation 1s Iwi -_1r-.aj
for such death or gnevous hurt under any other prc  ic 15+
the Motor Vehicles Act or any other law the Amougt paie e
Hit and Run accident has to be deducted Josusuch
compensation.

8. The Solatum Fund will consist of contributions from the
General Insurance Industry, the Central Government and the
State Governments as decided by the Central Governments
The Central Government 1s also authorized by the Act 10
make a scheme to provide for the administration of the
Solatium Fund. The Act was further amended 1n 1999
providing for compensation for victiins of fatal injunes, based

, on the age and the income of the victim

THE PUBLIC LIABILITY INSURANCE ACT, 1991 /

Y. This Act was enacted in January 1991 1o provide immediate

relief o persons affected by accidents occurring while handling
hazardous substances. An accident s a fortuitous, sudden and
uncxpected occurrence. A hazardous substance is as defined
in the Environment (Protection) Act, 1986. A person, other
than a workman, who suffers death or injury or damage to
Propenty is entitled to compensation under this Act.

10. Owners of undertakings handling hazardous matenals are
liable to pay compensations under the Act. Owners are required
by law to insure their liabilities. The insurance amount should
be not less than the paid-up capital of the undertaking and 101

more than the levels prescribed by the Government, noy
exceeding Rs. 50 crores.



exempted from thege obligations.

I |
€ nature Envisaged und,rr this Aci

. ) f the districy will INVILE claims for
COmpensation. He will then decide on the amadny of reliet o

Compensation 1o pe given. The limits of

; Compensation have
been laid ‘dav-':ﬂ'u’r. he schedule o the ﬁc_r}:s Rs. 12500 for
reimbursementol ¥dyica| eXpenses, and Ks. 25000 i, the case

of death. Inkgsely pef*on loses wages'because
may be paid ‘compMsation of Rs./
MaLimum of three monlys. /

Committee consisting of 2 appointecs of the Central
Guvernm:nl, (one of wh

Om will be appointed as the
Chairman), 2 nominees of

the insurers, 2 nominees of the
owners and 2 experts 1o be chosen by the Central Government,

THE INDIAN STEAM'VESSELS ACT, lﬂ]'ﬂr'p/

I} The Inland Steam Vessels Act, 1917 as\amiended in 1977
provides for the application of the provisions of Chapter VIi]
ot the Motor Vehicles Act, 1939 in relation to the Insurance
of mechanigally propelled vessels against third party risks,

N,

I+ The Acymakes it compulsory for owners or operators of.jnland
vessels 1o insure aganst legal liability for death or bodily ihjury
of third parties or of passengers carried for hire or for rew}n___d
and for damage 1o property of third parties. The limits of.
lrability are also prescribed.

I'HE MARINE INSURANCE ACT, 1963

!5 The Indian Marine Insurance Act 1963, is based on the Marine
Insurance Act 1906, passed in the U K. Before the passing of
the Act, marine insurance was governed by common law. The
Marine Insurance Act 1906 codified marine insurance law
compnsing a large body of case Jaws, cqnsmstmg of over 2000
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reported cases, spanning a period of three centuries. The Act
forms the basis of present day marine insurance law.

16. The important provisions of the Act relate to;

Indemnity, insurable interest, utmost good faith,
subrogation and contrnibution

Insurable value

Warranties
Types of losses, total, partial etc. and n.casure of
indemnity thereof

Return of premium

|7, Manne Insurance, being the oldest branch of insurance, its
practice, over centuries, has been influenced by various
customs and usages. A unique feature of the Act is that, whilst
It states the law, it also allows for continuation ol’ existing
underwriting practices, conventions, etc. Some examples are;

(i)

(11)

r

\413 CARRIAGE OF GOODS BY SEA.ACT, 1925 »~

The Act provides for measure of insurable value but
subject to any express provision or valuation in the policy.
Thus, underwriters issue ‘agreed value' policies in hull
and cargo insurance.

The Act provides that a marine policy may be transferred
by assigninent unless it contains terms expressly
prohibiting assignment. Thus. hull policies contain a
claus= prohibitng assignment, unless Rnor consent of
underwriters is obtained

-

18. “."" A:_:l defines the minimum rights, liabilities and immunities
of a shipowner in respect of loss or damage to cargo carried.

The

Act deals with three aspects of a shipowner’s liabilities

lowards cargo owners. These are:

(a) The circumstances when the shipowner is deenied to be



bable for loss or damage (o cargo

(b) The circumstance when the shipo wner is exeinpted fiom
liability, viz., when the loss or damage is caused by events
outside his control like perils of the seas.

(¢)  The himits of liability of a shipowner for loss of or damage
to cargo calculated in monetary terms per package or
unit of cargo.

\/4HE MERCHANT SHIPPING ACT, 1958 +

19 This Act also provides some protection 1o, shipowners. For
example, the liability of a shipowner can be limited to certain
maximum sums for certain losses, provided the incident giving
nse 1o such claims has arisen without the actual fault or privy
of the shipowner. These claims may relate 10 loss of life,
personal injury or loss of or damage 1o property on land or
water. The Act makes it the obligation of the shipowner to
send his ship to sea in a seaworthy and safe condition.

THE INDIAN PORTS AJOR PORTS/ACT, 1963, |

20. This Act defines the liability.of Pert Trust Authorities for loss
of or damage 1o goods whilstfntheir cusmy ‘and prescnbes
time himits for filing monctasy claims érzor'suits against, the

Port Trust Authositics. ’ /

'l

\/THE INDIAN RAILWAYS ACT, 1890 -/

21 The Ladian Raillways Act, passed in 1890 was amended in 196]
and the amendment came intc force from st January, 1962.
Chapter VII of this Act deals with

(a) Rughts and liabilities of Railways as carriers of goods
(b) Proced: re for notification of claims for compensation

for losses.

Claims for loss or damage to cargo or persons (death or
injuries) carmed by the Railways, are adjudicated upon by the
Railway Claims Tnbunal set up under he Railway Claims
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Tribunal Act, 1987

THE CARRIERS ACT, 1865 s

22.

This Act defines the rights and liabilities of truck owners or

operators who carry goods for public hire in respect ut: loss or
d:;age to goods carried by them. The Act also prescribes the
time limit within which notice of loss or damage must be filed

with the road cammers.

\A‘HE INDIAN POST OFFICE ACT, 1898 ~

A3,

This Act defines the liability of the Guvernm:ql fm. loss,
misdelivery, deiay of or damage Lo any postal articles in the
course of transmission by post.

\A'HE CARRIAGE BY AIR ACT, 1972. 7S

24

This Act gives effect to the provisions of the Warsaw
Convention, 1929 aad the Hague Protocol, 1955 relating to
international carmage of passengers and goods by air. This
Act defines the liability of tne air carrier for death of or injury
lo passengers and for loss of or damage to baggage and cargo,
prescribes the maximum limits of liability for death, Injury,
damage etc., and also prescribes the time limits within which
claims have te be filed. The provisions of the Act also apply

with some changes, to domestic air carriers operating within
India.

MULTIMODAL TRANSPORTATION ACT, 1993

25.

This Act secks (o regulate matters related to the transportation
of goods from any place in India to any place outside India,
using two or more modes (multi modal) of transport, under &
single transport contract. The salient features of
@

this Act are

Those doing multi modal transportation busincss have
lo be registered

The multi modal transporter (MTO) has to assume
responsibility for the performance of the contract
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\/CONSUMER PROTECT}O ACT 1986 (COPA)

/

1 /

\

36. In the past several decades, there had been a movement to
safeguard the interests of the customer. This has become

known as consumerism and had devy

eloped as a reaction to

business ignoring the rights of consumers and exploitin g them.

[ssues of safety were rai

(a) The right to safety. Goods whj
and property violate this right

sed, particularly in the case of motor
f consumer rights have beep accepted

ch are hazardousg ¢ ife



(b)  The right to be informed about all th

e relevant aspects of
the product being sold

(¢) The nght to choosec.

(d) The nght to be heard against unfair trade practices

Under the COPA, a consumer, as an individual or along with
other individuals, or through 2 consumer organisation, can
approach the various forums prescribed under the Act for
redress, in case he is not satisfied with the goods or service
provided. He has to allege a defect in the goods or service. A
defect or deficiency is a fault, imperfection, shortcoming or
inndcquag:y in the quality, nature or manner of performance.
which is required to be maintained, by or under any law or in
pursuance of a contract or undertaking in relation to that

service. Sale of spurious goods or services are termed unfair
trade pra-tice.

In order to attend to complaints under this Act, consumer
dispute redressal forums are to be established in each District
and for each State. The forum at the District level will hear
complaints up to the value of Rs.20 lakhs and the forum at the
State level will hear complaints above Rs. 20 lakhs uplo Rs |
crore. There is a provision also for the constitution of i
National Commission, which will attend to matters beyond
the jurisdiction of the State forums and also appeals against
the decisions of a State forum) The Act provides for benches
of the National Commissioh at various places and also for
circuit branches. Time limits have been fixed for admission
of complaints, issue of notices and disposal of complaints
Cases must be decided within 3 months, unless lab tests are
required, in which case, the time limit will be 5 months. Non-
compliance with the orders of the forum are liable to be
penalized with fines of up to Rs. 10000 and jail terms of upto
3 years. (The compensation ordered by the forum can be
recovered in the same manner as land n:vcnue.?

F
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39 (Thc COPA applies to the insurance business as well.

Policyholders have the right m.scek ﬂ:d!:l:S‘i againstdu;lfalr
practices or unsatisfactory service [rqm Insurers an rQT
agents. The majorsy of disputes rel.?umg to insurance arise
out of repudiation and delays in cln:rr}sz Such delays occur
often due to non-compliance with requiréments . ambiguity
in title. If due care is taken at the time of proposal apdlali
material information supplied, there cannot be 2 repuaiation
of a claim.

40 [ﬁlly international supermarkets, collectively representing 65%

CORPOKATE GOVERNANCE
41

42.

of food retail rovenues worldwide, annﬂunccdiin April 2003,
a set of guidelines to be nsed by their suppliers across m;
world while sourcing and processing food products. This
global initiative 1s based on the principle that food safety and
consumer protection is a non-competitive Issue, because any
potential problem has repercussions tor the whole sector) The
guidelines include food safety standards, early warning
Systems and good practices for agriculture, manufacturing and
distribution. This action IS indicative of the trend towards
'ndustry takir g responsibility for jts action

avoiding
dissatisfactions on the part of the customers.

The expression ‘Corporate Governance'
by which Orgamizations are direced
Include the structure, the distribution of rights and
responsibilities among the different pParticipants in the

corporation, like Board, managers, shareholders and
stakeholders, ang

refers to the system
itnd controlled. That would

W .



m companies, about Whith they-or-thei-esmployees

S comment—
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/INPIAN INFORMATION TECHNOLOGY ACT, 2000 ~

_{r

-

This Act recognises the new developments in the field of
commerce because of the growth of the Internet and computers.
Known as e-commerce, business is being done on the Internet.
This business 1s very different from the traditional trading
practices. Either party to the transaction will have little
knowledge of the other party. The business operates through
networks, is information intensive and is enabled by
Informaton and Communication Technologies (ICTE). The
growth of the Internet (9 million users in 2001) is the fastest
(76% ) in Asia. The business done in India through the Internet
is USS$ 255 million, less than China, S. Korea and HongKong
(nearly $700 million). But this is a growth area.

Every business transaction 15 a contract, somelimes wrillen
and often implied. In the e-commerce business, where the two
parties do not even meet and the exchanges of messages are
through c-mail or websites, capable of being altered
accidentally or deliberately, and signatures are difficult to be
authenticated, the existing laws are inadequate to protect the
interests of the contracting parties. This Act aims to rectify

this deficiency. The Act

e  Provides for the legal recognition of transactions carricd
out by alternatives 10 paper-based method: of
communication and storage of information

e  Deals with contractual frameworks, evidentiary aspects,

digital signatures, ime of dispatch and time of receipl of
electronic records

e Lays down authonties for certification, regulation,
licensing, and their duties

e Clarifies cyber contravention, civil and criminal, lays
down penalties and adjudication

-~
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53.

54.

55

56

e Appropriately amends the Indian Penal Code )860,
Evidence Act, 1972, Bankers Book Evidence Act, 1891,
the Reserve Bank of India Act, 1934

Publication of obscene information, hacking, destroying or
altering data are all offences punishable with fines and / or
imprisonment. If an employee is found to be guilty of such
offences. the employer may also be liable.

Under the Prevention of Terrorism Act (POTA) passed in 2002,
authorities are allowed to monitor all kind of electronic
communications, without legul constraints. There are concems
of human right violations in these provisuions.

Under the Contract Act, when an offer is accepted, the contract
is complete. “"his Act clarifies what constitutes an offer and
what constitutes an acceptance of offer, when done through
elcetronic mc-]i:?/\cccpmncc is binding on the offerree when
the came is ou! of his control and enfers the information system,
that is when he sends it out) It is binding on the offerrer when
it enters the computer reSource designated by the addressee,
or when 1t is retrieved by the addressee, if it had gone to some
other computer resource.

The conditton that the information has to be in writing,
whenever applicable, i1s deemed to be sausfied in an electronic
record, if 1t 1s accessible so as to be usable for subsequent
reference. ;The use of zeros and ones i1s considered to satisty
the requirements of the General Clauses Act, which states, 1n
Section 31(8), that a document includes any matter written,
expressed or descnbed upon any substance by means of letters,
figures, or marks, or by more than one of those means, for
purposes of receiving that matter.

An electronic record will be deemed to be secure and the
integrity of the information accepted, if any security procedure
is applied. Security procedures are normally applied through
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